state action cases. Once aimed exclusively at state attempts to evade substantive proscriptions of discrimination, 9 the cases recently have begun to challenge the constitutionality of state procedural schemes, irrespective of their substantive ends. 10 Courts have made little effort to adapt theories of state action developed in the former context to the latter. They have relied upon rigid categories of public-versus-private activities instead of developing a coherent state action theory applicable to conflicts over procedure." The Supreme Court's latest application of the state action doctrine in the procedural context was the 1978 decision of Flagg Brothers v. Brooks.1 2 In that case the Court held that self-help repossession under the Uniform Commercial Code (U.C.C.) does not constitute state action and that due process requirements are therefore inapplicable to such repossessions.' 8 This Note contends that the Flagg Brothers Court erred by failing to apply the "significant state-involvement" test of state action that has been developed in equal protection cases. The Note demonstrates that a state's decision to promote a particular procedural framework for private action is a substantive decision and therefore must satisfy con-9. See note 70 infra. A judgment as to the constitutionality of the Uniform Commercial Code's self-help remedies had been long awaited, with commentators battling over the due process and state action issues that such a challenge would present. The due process literature debates both the public-policy justifications for allowing self-help remedies, compare White, The
The Yale Law Journal Vol. 89: 538, 1980 stitutional norms. Applying this theory to self-help repossession under the U.C.C., the Note concludes that, contrary to the Court's decision in Flagg Brothers, such repossessions constitute state action.
I. Development of the State Action Doctrine
Many of the guarantees of individual rights enshrined in the Constitution protect only against governmental abridgement. 14 The significance of that limitation first became apparent in 1883, when the Supreme Court held in the Civil Rights Cases' 5 that the Fourteenth Amendment did not grant Congress the authority to proscribe purely private acts of racial discrimination.' 6 Though Congress eventually overcame that particular hurdle,' 7 the state action doctrine has remained a barrier to the extension of various constitutional guarantees.' 8
A. Initial Ebb and Flow
The Supreme Court's initial interpretation of the state action limitation was narrow and inflexible; 19 nothing short of overt official involvement or state-mandated activities sufficed to trigger Fourteenth Amendment concerns. 2 9 That interpretation seriously undercut the 14. The Fourteenth and Fifteenth Amendments by their terms apply only to governmental actions. First Amendment guarantees, as incorporated through the due process clause of the Fourteenth Amendment, also are applicable only to state actions. See Yackle, supra note 7, at 489. 18. See Winter, Poverty, Economic Equality, and the Equal Protection Clause, 1972 Sup. CT. REV. 41, 44 (state action as barrier to development of constitutional obligation to reduce economic inequality). Not all commentators have found this result undesirable. See, e.g., Wechsler, supra note 2, at 31 (courts should resist temptation to abandon state action doctrine). Even so vociferous a critic of the state action doctrine as Professor Black advocates that some individual actions be free from the constraints of the equal protection, due process, and free speech doctrines. Black, supra note 3, at 100-01.
19. Yackle, supra note 7, at 484-86 (doctrine "wooden"). 20. Though the state action doctrine was not formally announced until the Civil Rights Cases, 109 U.S. 3 (1883), three earlier cases foreshadowed it. See United States v. Harris, 106 U.S. 629, 639 (1882) (Congress cannot outlaw lynching because private activity); Ex parte Virginia, 100 U.S. 339, 346-47 (1879) ("prohibitions of the Fourteenth Amendment are addressed to the States"); United States v. Cruikshank, 92 U.S. 542, 554 (1876) (Fourteenth Amendment "adds nothing to the rights of one citizen as against another. It simply furnishes an additional guaranty against any encroachment by the States.") impact of the Civil War amendments. The states avoided the new constitutional edicts by delegating important functions to private parties and by encouraging, rather than requiring, racial discrimination by individuals. 21 For sixty years, the Court tolerated those evasionary tactics. Not until 1940 did the Supreme Court broaden the state action concept to encompass acts other than those mandated by the state. In Smith v. A llwright, 22 the Court held that the acts of private individuals could constitute state action when those acts became part of the "machinery" by which the state performed its duties. 23 A llwright spawned two theories of state action that were later used to extend the reach of the Fourteenth Amendment. 24. The original "official action" doctrine has survived, and its three elements-the definitions of official, official act, and resulting from an official act-have gradually been broadened. The first element to be expanded was the definition of a state official. In 1945, the Court overruled its decision in Ex Parte Virginia, 100 U.S. 339 (1879), and held that illegal actions undertaken by an official acting pursuant to his legitimate authority evolved into the public-function test; the other, into what has been variously characterized as the "significant state-involvement," "state encouragement," or "symbiotic relationship" test.
B. The Public-Function Test
The public-function theory of state action focuses on the nature of the activity in question. Some activities, the Court has held, are so inextricably intertwined with the proper functioning of the governmental entity that they are deemed to be state functions regardless of how or by whom they are performed. 5 For example, the conduct of elections, 20 the operation of parks 27 and schools, 2 8 and the management constituted state action. Screws v. United States, 325 U.S. 91, 110-11 (1945) . Some judges have attempted to extend that doctrine so that the conduct of individuals blatantly disregarding the limits of their authority, though for reasons tangentially related to that authority, constitutes state action. (1966) . Evans remains an isolated example of application of the public-function doctrine in a recreational context. In a subsequent decision upholding the closing of public pools in the face of a desegregation order, the Court avoided the public-function argument entirely. Palmer v. Thompson, 403 U.S. 217, 220-24 (1971) . Although the Court has barred city officials from permitting private segregated-school groups to use public recreational facilities, Gilmore v. City of Montgomery, 417 U.S. 556 (1974), the rationale for the decision was that grants of access constituted impermissible state aid to segregated schools, id. at 570 n.10.
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C. The Significant State-Involvement Theory
The second state action theory focuses on the government's involvement in a particular activity. This theory rests on Smith v. Allwright's declaration that state establishment of a procedure that entrusts private parties with certain powers can be construed as state endorsement of the manner in which those parties exercise that power. 3 1 According to this theory, ostensibly private actions are attributable to the state if they occur within a governmental framework that has so encouraged them that the state can be deemed responsible for the acts. 32 States (1954) , and has been especially harsh on efforts to maintain segregated schools. In addition to applying the public-function theory in cases such as Griffin and Bush, the Court has struck down every type of state aid to segregated schools on the ground that no matter how trivial its fiscal impact, such aid constitutes significant state involvement in a discriminatory activity. 30. See Alexander, supra note 3, at 904-06 & nn.36-37 (criticizing Court's manipulation of public-function doctrine); cf. Note, Caveat Venditor: Greater Restriction of Remedial Self-Help in Consumer Transactions, 9 SUFFOLK U.L. Rav. 756, 765-71 (1975) (discussing implications for due process cases of cutback in public-function doctrine). In addition to retrenchment in the First Amendment context, see note 29 supra, and unwillingness to apply the parks doctrine to other recreational facilities, see note 27 supra, the Supreme Court has been unresponsive to pleas for expansion of the doctrine into new areas. The critical determination under this theory is at what point the state's involvement in an activity warrants imposition of constitutional constraints. In the 1960's, the Supreme Court moved toward requiring that all discriminatory activities affected by some governmental framework conform to constitutional standards. 34 That approach, however, would ultimately have obliterated the distinction between private and state actions. 35 Unwilling to take that step, 36 the Burger Court retreated in Moose Lodge No. 107 v. Irvis 37 and Jackson v. Metropolitan Edison Co. 38 by adopting the requirement that a "close nexus" exist between the general governmental framework and the specific activity challenged before state action could be found. Some commentators have argued that mere governmental acquiescence in a private decision is a form of state action. Leaving an area open to private ordering does not relieve the state of responsibility for enforcing those choices once made. As illustrated in Shelley v. Kraemer, 334 U.S. 1 (1948) (judicial enforcement of restrictive housing covenant state action), that responsibility can require the state to enforce private choices that violate constitutional norms. Because even "private" actions depend upon government enforcement mechanisms, governmental acquiescence in an activity thereby involves the government in that activity. For a fuller exposition of this theory, see Alexander, supra note 3, at 894-99; Horowitz, supra note 3, at 208-09. Many commentators have supported this expansive interpretation of the state action doctrine, e.g., Silard, supra note 3, at 872, though it has perturbed others, e.g., Supreme Court Term, supra note 13, at 127. (1972) , the Court described the significant state-involvement test as an ad hoc one: "Only by sifting facts and weighing circumstances can the nonobvious involvement of the State in private conduct be attributed its true significance." Burton v. Wilmington Parking Auth., 365 U.S. 715, 722 (1961) . Accordingly, the plaintiff in Moose Lodge based his state action claim on the state's grant of a license to, and corresponding regulation of, the club being challenged. 407 U.S. at 171. The Court rejected that argument on the grounds that the state's involvement in no way fostered or encouraged racial discrimina-The close-nexus requirement went beyond the Court's existing significant state-involvement test by requiring more than extensive regulation of an activity. 40 The regulation had to bear a direct causal relationship to the challenged aspect of the activity. 41 The Court rejected the position that interdependence of state and private actions in one aspect of an activity necessarily implicated the state in all aspects of that activity. 42 To date the close-nexus test has been applied only as a negative requirement-that is, as the basis for rejecting claims of state action. 43 The potential positive attributes of the close-nexus requirement remain unexplored. Those attributes can be developed by closer analysis of the significant state-involvement test.
II. Provision of a Procedural Framework as State Action
The significant state-involvement test historically has been invoked only in the face of pervasive interaction between the state and the private parties participating in the challenged activity. Moose Lodge and Jackson added a second tier to that barrier: the requirement of a close nexus. Though the exact requirements of that test are uncertain, analysis of past cases and the Court's treatment of those cases in Moose Lodge and Jackson provides some guidance. tion and that the state reaped no benefits from it; the state therefore could not be held responsible for the discriminatory activity. Id. at 175-77.
In Jackson v. Metropolitan Edison Co., 419 U.S. 345 (1974) , the constitutional challenge to a public utility's termination procedures suggested two bases for a finding of state action: the extensive regulation of the utility by a state agency, id. at 350, and the agency's approval of the challenged termination procedures, which were included in a state-required tariff, id. at 354-55. The Court rejected both claims and held that the utility's procedures did not constitute state action. Id. at 358-59. The nexus between the agency's regulatory power and the utility's termination procedures was not sufficiently close to implicate the state in the utility's conduct. Id. at 351-54. The tariff itself could not provide that nexus because the agency never analyzed the portion that contained the termination procedures. Id. at 354-55. Inclusion of those procedures in the tariff "amounted to no more than a determination that a Pennsylvania utility was authorized to employ such a practice if it so desired." Id. at 357; cf. Cantor v. Detroit Edison Co., 428 U.S. 579, 584-85 (1976) (utility tariff not sufficient grounds for claiming state action defense in antitrust suit).
These two cases together represented a profound shift in the significant state-involvement branch of state action doctrine. Yackle, supra note 7, at 509, 516-17. 
A. Pervasive Interaction
Pervasiveness of interaction is determined by both the number and the extent of contacts between a state and the ostensibly private activity. 44 The contacts can assume a variety of forms: financial subsidies that aid or direct an activity, 4 5 regulations that shape the manner in which the activity is performed, 46 or licensing procedures that constrain the activity. 47 The more complete the government's actual or potential control of the activity, the greater is the likelihood that the interaction will be deemed pervasive. 48
B. Close Nexus
The close-nexus test adds to the state action doctrine the requirement that government involvement with the private activity must directly encourage that aspect of the activity alleged to be unconstitutional. 4 Despite the fluctuations in the state action doctrine,o a consensus as to what constitutes government encouragement of a private activity has existed since the enunciation of the significant state-involvement test in Smith v. Allwright. 51 The Court has identified two general methods of encouragement, each corresponding to a basis of state power: legitimation, and control of private ordering. 
Legitimation
Legitimation is the process by which the government places its imprimatur on a particular activity5 2 It usually takes the form of explicit statutory approval. 53 In some cases, however, the interaction between the state and the private activity is so complete that the state's failure to disapprove the challenged action can be deemed to be deliberate and thus to constitute legitimation. 4 The theory behind the legitimation approach to state action analysis is often couched in metaphysical terms. 5 (1961) . Reitman involved more than mere inaction or failure to regulate, for the state had, by popular referendum, enacted a constitutional amendment repealing open-housing legislation and forbidding enactment of similar legislation. In light of the amendment's political context, the California Supreme Court concluded that the amendment constituted explicit constitutional authorization of discrimination, and the Supreme Court adopted that finding. 387 U.S. at 376. The obvious evasionary intent led the Court to overcome its reluctance to allow inaction to be the basis of a state action finding. Id.; see note 57 infra (role of intent in state action decisions).
Burton is a more difficult case to explain, in part because the decision was significantly different from the Court's subsequent restatement of it. The actual decision merely speculated that the state might have profited from its lessee's discriminatory practices. . This concern has been greatest in cases involving racial discrimination. For instance, in Norwood, the Court held unconstitutional a state schoolbook lending program that granted private segregated academies books worth $6 per student per year. Though the Court spoke of the program as "giving significant aid" to those academies, the de minimis financial impact of the program, coupled with the Court's acknowledgment that no actual supportive impact had been found, 413 U.S. at 465, made jection, however, is eminently practical: authorization promotes evasion of constitutional commands. 5 Legitimation of nongovernmental alternatives to various public activities has long been the central vehicle for evading proscriptions of governmental discrimination. 7 Moreover, legitimation can have a publicizing effect: authorization of private discriminatory action may increase public awareness of that option. s
Control of Private Ordering
A second method of encouragement is state manipulation of ostensibly private systems of ordering. A private system of ordering is that system of relationships and pattern of actions created by the free choice of autonomous individuals. 9 The U.C.C. is the paradigm of a private clear that the Court was primarily concerned with the moral support signified by the program.
According to some commentators, the race cases have invoked a lower threshold for finding state action. See, e.g., Nevin, supra note 2, at 674. Norwood is an excellent illustration of how that lower threshold can be reached while remaining within the confines of a generalized state action test. The Court cited Brown v. Board of Educ., 347 U.S. 483 (1954) , for the proposition that any discrimination will pervade the entire educational experience; any aid to a segregated school thus aids discrimination. 413 U.S. at 469-70. By contrast, the Court maintained that aid to parochial schools violates the First Amendment establishment clause only if used to support the religious classes; the religious atmosphere of a school does not pervade the entire educational process. Id. That distinction enables the Court to emasculate the close-nexus test in race cases by a judicial sleight-of-hand: any nexus is assumed in that context to be a close nexus.
56. See, e.g., Black, supra note 3, at 73 (inaction most efficient way to deny protection); Quinn, supra note 17, at 152-55 (removing inaction as basis of state action finding is overly broad restriction leading to anomalous results).
57. Reitman v. Mulkey, 387 U.S. 369, 383 (1967) (Douglas, J., concurring); Nerken, sutra note 4, at 316-20 (discussing state's role in corporate decision to segregate railroad). The problem of evasion has proven particularly vexing because the distinction between state and private action often appears to be strictly one of form. The Court has generally detected and frustrated evasionary tactics. See note 23 supra (white primary cases); Evans v. Newton, 382 U.S. 296, 301 (1966) (transfer of ownership of segregated park from municipality to private board of trustees insufficient change to avoid duty to desegregate); Black, supra note 3, at 84-91 (discussing Court's response to evasion); Yackle, supra note 7, at 486-89 (discussing impact of evasion on state action doctrine). 59. See, e.g., Parks v. "Mr. Ford," 556 F.2d 132, 155 (3d Cir. 1977) (Gibbons, J., concurring) (area with no interest for collective society); Burke & Reber, supra note 35, at 1016-17 (1973) (freedom of individuals to structure their affairs); Supreme Court Term, suPra note 13, at 129-30 (system of private acts and relationships). Even the most vociferous critics of the state action doctrine agree that some genuinely private systems of ordering exist and should be preserved. See, e.g., Black, supra note 3, at 100-03; Van Alstyne & Karst, supra note 3, at 7-8. system of ordering. It establishes a framework within which private parties can resolve contractual disputes on their own terms.
Ideally, the governmental framework within which private choices are made would be neutral-that is, no governmentally created factors should induce an individual to choose one alternative over another. The private nature of the choice is destroyed when governmental incentives skew the framework toward a particular outcome. 0°T he state engages in manipulation whenever it weights particular factors that enter into private calculations so as to tilt the balance toward a particular outcome. 0 ' The state can accomplish that manipulation in a number of ways: by erecting procedural barriers to the disfavored outcome, 62 by eliminating barriers to the preferred outcome, 03 or by providing financial incentives that promote the preferred outcome. 0 4 Such schemes are often subtle, maintaining the illusion of private choice long after the combination of government incentives and disincentives has made every choice but one practically untenable 0 3
Any governmental framework has some nonneutral effects on private activities undertaken with reference to it.00 Some additional element therefore is necessary to prevent all private activity from being deemed state action. 7 That element is provided by the requirement that the private choice be the direct result of the government's pervasive involvement in the activity. Pervasiveness of interaction not only strengthens the government's control over the activity and magnifies any encouraging effects, but also indicates the scope of the government's interest in, and involvement with, the activity. The greater that interest and involvement, the more likely it is that the effects of that involvement are necessary outgrowths of the state's attempt to order the whole activity. 68 Any encouragement, though perhaps not the result of a conscious government decision, will be an integral part of the complex, symbiotic relationship between the activity's private performers and governmental sponsors. It is this intent to shape an activity in a way that makes the challenged outcomes more probable, if not certain, that makes a governmental framework constitute state 68. See p. 546 supra. In the case of the U.C.C., for example, governmental provision of a comprehensive framework for the ordering of private commercial contracts has eliminated the need for parties to bargain over specific terms. Failure to utilize the system would require parties to incur enormous additional costs. In these circumstances, the governmentally established framework, though not mandatory, virtually eliminates the use of alternative, privately established systems of ordering.
69. In order to justify expansions of the state action theory in race cases, the Court seized on the presence of an intent to evade the dictates of the Fourteenth and Fifteenth Amendments. See note 23 supra (expansion of doctrine to prevent evasion of Fifteenth Amendment through primary elections); note 54 suPra (inaction as legitimation in cases of overt discriminatory intent). Though the emphasis upon intent has sometimes resulted in questionable decisions, see note 35 supra (reasoning of Shelley v. Kraemer, 334 U.S. 1 (1948), could obliterate public/private distinction); Terry v. Adams, 345 U.S. 461, 492-94 (1953) (Minton, J., dissenting) (majority's logic could signal end of all political interest groups), it has proven to be the best method of determining the impact of ostensibly permissive laws, see L. TRIBE, supra note 25, § 18-2, at 1150-51 (ambiguity of state inaction creates analytic problems for state action tests); Alexander, suPra note 3, at 901 (motivation relevant because effect of permissive frameworks ambiguous).
The intent test has played the opposite role in due process cases, in which courts have based findings of no state action on the absence of such evasionary intent. See, e.g., Jackson v. Metropolitan Edison Co., 419 U.S. 345, 357 n.17 (1974) (no suggestion in record that Utility Commission "intended either overtly or covertly to encourage the practice"); Wagner v. Sheltz, 471 F. Supp. 903, 909 (D. Conn. 1979) (procedure established in patients' bill of rights exempt from due process review because adopted to curb greater abuses).
The search for evasionary intent per se in due process cases is almost invariably futile. The conscious desire to violate constitutional commands present in racial discrimination cases is usually absent from the due process cases; in the latter, the violation is often an inadvertent consequence of advancing other social goals. See, e.g., Adams v. Southern Cal. First Nat'l Bank, 492 F.2d 324, 342 (9th Cir. 1973), cert. denied, 419 U.S. 1006 (1974) (Hufstedler, J., dissenting) (discussing economic and administrative benefits of self-help remedies); Wagner v. Sheltz, 471 F. Supp. 903, 909 (D. Conn. 1979) (procedure established in patients' bill of rights exempt from due process review because adopted to curb greater abuses). The fact that these constitutional violations are inadvertent does not excuse
C. Establishment of a Procedural Framework as Significant
State-Involvement State action cases historically have focused upon the government's role in influencing private parties' substantive decisions to practice racial discrimination. Though it was the state's end that was objectionable, the cases turned upon whether the means utilized by the state to accomplish that end could be deemed to constitute state action. 70 In recent years, state action cases increasingly have involved due process challenges to the procedures that private parties employ to reach decisions that are substantively unassailable. 7 1 If a procedure fails to meet constitutional norms, however, the decision to utilize it is itself an objectionable substantive decision. The question presented is identical to that posed in the first context: whether the means utilized by the state to encourage private parties to rely upon the procedure can be deemed to constitute state action. The significant state-involvement test is equally applicable to this new context.
Pervasive Interaction
The bare establishment of a procedure is not enough to constitute significant state involvement. The government must have sufficient control over the activity to encourage the use of that procedure-that is, the procedure must be part of a general framework of government regulation. The more comprehensive the regulation and the more control the government exercises over the activity, the more likely there are to be governmental incentives to use the procedure. As the government's involvement in an activity grows, moreover, the likelihood increases that the results represent tacit government policy. 7 2 them; what matters is the necessary consequence of the state's encouragement, not the underlying motive. The Court must ask, not whether the state intended to violate the Constitution, but rather whether it intended to shape a private party's conduct in a way that would lead to such violations.
Courts can discover intent to shape private conduct through the same indicia that they have used to infer evasionary legislative intent: pervasive interaction and symbiosis. See note 48 supra (pervasiveness as indication of intent to control); note 54 supra (symbiosis as indication of intent to control).
70. In most state action cases of recent decades, the practice under review was conceded to be discriminatory; the issue for the Court was whether the private actor was bound by the equal protection clause. 
Close Nexus
Though establishment of a procedure may directly affect a subsequent decision, 73 that establishment need not influence all facets of the procedure utilized; large areas may be left to private choice. 74 Accordingly, the existence of a close nexus between the procedures established and the actions challenged is highly relevant.
As the government becomes more intimately involved with the details of the enactment, the claim that inclusion of certain details and exclusion of others did not represent an intentional policy choice becomes untenable. 7 5 Government participation can be deemed to legitimate the procedure adopted.
Government establishment of a procedure can interfere with private ordering on two levels. First, the procedure may be skewed to encourage a particular substantive choice. 7 6 Alternatively, the government may skew the framework within which the procedure operates so as to encourage the procedure's use irrespective of the substantive implications; employing the procedure may itself constitute a substantive policy promoted by the government. 77 In sum, whether the government's establishment of a procedure to be utilized by private parties constitutes state action depends upon both the nature of the procedure and the relationship between that procedure and the challenged activity. The significant state-involvement test provides the appropriate analytic vehicle for addressing that question. 7 8
III. Flagg Brothers Revisited
The Supreme Court's decision in Flagg Brothers v. Brooks, 79 that a warehouseman's use of state-established procedures to convert his lien into good title involved no state action, threatens to emasculate the significant state-involvement test. 0 The activity at issue in Flagg Brothers-use of a procedure provided in U.C.C. section 7-210-was part of a broad state scheme of commercial regulation. The Court's establishment of state compulsion as a prerequisite to finding state action ignored the post-Allwright doctrinal evolution, including the Burger Court's own significant state-involvement decisions. State action can exist even when the procedural framework is permissive.
78.
In dismissing due process challenges to U.C.C. remedies for lack of state action, courts have skirted the issue of significant state involvement. Despite the Court's application of the encouragement theory of state action in Jackson v. Metropolitan Edison Co., 419 U.S. 345 (1974) (no state action found), some circuits have blithely declared that that theory cannot be used in the due process context. See Adams v. Southern Cal. First Nat'l Bank, 492 F.2d 324, 332-33 (9th Cir. 1973), cert. denied, 419 U.S. 1006 (1974); Note, supra note 30, at 771-72.
The avoidance seems to result from concern that application of the theory in due process cases would subject to constitutional review every private decision affected by some statute. See, e.g., Shirley v. State Nat'l Bank, 493 F.2d 739, 744 (2d Cir. 1974); Adams v. Southern Cal. First Nat'l Bank, 492 F.2d 324, 332-33 (9th Cir. 1973), cert. denied, 419 U.S. 1006 (1974); Burke & Reber, supra note 35, at 1109; Note, supra note 13, at 572-73.
That concern is unwarranted. The decision in Moose Lodge demonstrates that the significant state-involvement theory need not reach all private activity even in the context of racial discrimination. See note 39 suPra (discussing Moose Lodge); pp. 554-55 infra (comparing Jackson with Flagg Brothers). But see note 55 supra (mechanism exists to escape close-nexus limitation in race cases). Far from reenacting the conceptual debacle of Shelley v. Kraemer, 334 U.S. 1 (1948), see note 35 supra (Shelley rationale obliterates public/private distinction), the significant state-involvement test effectively distinguishes between situations in which the government consistently structures, a private response from those in which it acquiesces in a private decision.
Once a court finds that, by interfering directly in the decisionmaking process, the state has substantially eliminated private choice, the fact that such interference violates one constitutional imperative rather than another should be irrelevant. The state action requirement in each case is derived from the same section of the Constitution. No rationale justifies interpreting that section differently simply because it is to be applied to state infringement of different rights. . 149 (1978) . 149 (1978) . The resultant disorganization was primarily at the expense of the significant state-involvement doctrine. See id. at 34-40.
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The respondents' brief in
A. Section 7-210 of the Uniform Commercial Code
The Uniform Commercial Code was the culmination of decades of collaboration by lawyers, scholars, and legislators to mold the diverse and often conflicting strands of commercial law into a coherent whole. 81 It attempts to streamline the commercial process by defining and regulating every aspect of commercial contractual relationships. 82 Section 7-210, the provision at issue in Flagg Brothers, follows the rest of the Code and merely establishes a presumption that the procedure set forth in the Code should be used by warehousemen to convert their liens into good title. That presumption can be rebutted by specific, conflicting contractual provisions. 8 " 2 In the absence of such provisions, however, section 7-210 defines the rights and responsibilities of the contracting parties. 345 (1974) , the tariff provisions pointed to by the plaintiff did not specifically authorize the exact actions the regulations directly encouraged those aspects of the activity challenged as unconstitutional.
Legitimation of an Unconstitutional Procedure
By explicitly authorizing Flagg Brothers to act as it did, section 7-210 legitimated those actions. The length and detail of the statute, 8 7 and the specific and positive terms in which its provisions are couched, belie the claim that it merely authorizes a self-help remedy without encouraging its use. s8 Though designed to facilitate private action, the Code confines such action within carefully circumscribed bounds. Its precision evinces the comprehensiveness with which private ordering has been supplanted by governmental influences. 89
Replacement of Private Ordering
In addition to the Code's specific legitimation of unconstitutional actions by private individuals, the governmental framework within which section 7-210 operates-the U.C.C.-encourages the use of those procedures. By erecting procedural and financial barriers to the use of alternative procedures, the Code reflects and effectuates the intention that individuals utilize the authorized, but constitutionally defective, procedure instead of establishing their own. 9 0 taken or explicitly favor one construction of the challenged provision over another. Id. at 346 n.l. Moreover, the procedure was never specifically approved by the state and may have been inserted into the tariff unnecessarily. Id. at 354-55.
By contrast, § 7-210 explicitly details the very aspects of the sale provisions that Brooks was challenging: the notice and hearing requirements. See note 88 infra. The section was specifically approved by New York State when it enacted the New York U.C.C. after completion of a three-year, six-volume study. See Rockefeller, supra note 82, at xiii-xiv.
87. The statute begins by authorizing warehousemen to enforce liens on stored goods by public sale "in a commercially reasonable manner." The next 2000 words define "commercially reasonable manner." 88. Section 7-210 specifies exclusive enforcement methods. Section 7-210(2) begins: "A warehouseman's lien . . . may be enforced only as follows .. " Moreover, its exclusive provisions detail the very aspects of the procedure challenged by the plaintiff in Flagg Brothers. Section 7-210(c) provides for ten days notice of the sale and specifies the form that notice must take. The section does not provide for a presale hearing; a debtor can obtain one only by seeking replevin, which requires the posting of a bond twice the value of the goods held. Flagg Bros. v. Brooks, 436 U.S. 149, 166-67 (1978) (Marshall, J., dissenting).
Even those courts that refuse to find state action in repossessions and sales made pursuant to U.C.C. procedures acknowledge that the specificity of the statute encourages use of the procedures by reducing creditors' risks; creditors know that if they adhere to the detailed procedure, courts will uphold their actions. The most significant disincentive to individual adoption of alternative procedures is the presumptive inclusion of section 7-210 in private contracts. 91 This factor is aggravated by the parties' disparities in knowledge and bargaining power. The debtor-the party likely to be adversely affected by section 7-210's remedy-is unlikely to know of its existence. 92 He will thus be unable to use the bargaining power available to him to modify the procedure. 93 Because the creditor stands to benefit from section 7-210, he will generally avoid sharing his knowledge with the buyer for fear of objection to inclusion of the provision ent and reached the merits in Flagg Brothers, it might have ruled that the self-help procedures established in U.C.C. § § 7-210 and 9-504 did not violate due process. Due process doctrine with respect to summary remedies is in a state of flux. 93. See Trebilcock, supra note 92, at 370-71 (applying economic theory to contract model).
The issue of whether the availability of self-help repossession procedures is on balance beneficial to the debtor class has been hotly debated. Compare Brabham, supra note 13, at 191 (costs of self-help repossession outweigh benefits) and White, supra note 13, at 531 (same) with Yudof, supra note 13, at 967-72 (benefits outweigh costs) and Note, Creditor Remedies: Providing Due Process at a Discount, 28 U. FLA. L. REv. 143 (1975) (same).
The debate does not consider the relative cost of institutionalizing self-help remedies instead of requiring that they be included in individual contracts. The unfairness arises from a procedural defect; the failure of the parties to bargain over inclusion of the provision means that its value to them is not taken into account in the contract price and that the debtor thereby suffers a hidden price increase.
Requiring contractual agreement upon summary creditors' remedies is not a novel proposal. See Anderson, A Proposed Solution for the Commercial World to the Sniadach-Fuentes Problem: Contractual Waiver, 78 Com. L.J. 283, 286-87 (1973) (suggesting Fuentes requires post-default waiver of hearing). Commentators have differed as to the efficacy of such requirements. Compare White, supra note 13, at 509 (no one reads contract clauses) with McCall, supra note 13, at 407 (knowing waiver valuable in most cases) and Note, supra note 30, at 771 (without statute authorizing creditors' self-help, creditors would need conspicuous, separately signed agreements to authorize summary remedies). Nevertheless, elimination of the presumptive inclusion of self-help remedies would certainly help those debtors who, like Brooks, had entered into oral agreements. in the contract. 9 4 By providing that silence will result in the section's inclusion, the state has effectively encouraged creditors to utilize the state-established procedure.
The government's involvement in self-help repossession, through establishment of a procedure by which warehousemen can convert their liens into good title, satisfies the significant state-involvement, close-nexus test. The government's control of the commercial contracting process is pervasive and has a significant impact on private contractual agreements. 5 By promoting procedures that fail to comport with constitutional norms, the state violates the due process clause.
B. The Permissiveness Fallacy
The Court's failure in Flagg Brothers to recognize the nexus between the governmental framework and the process of dispute resolution stemmed in part from the posture of the case. Flagg Brothers was 94. See Trebilcock, supra note 92, at 372-73 (nondisclosure is in creditor's economic interest). Notwithstanding judicial rhetoric about the benefits to debtors of state regulation of creditor's remedies, see, e.g., Northrip v. Federal Nat'l Mortgage Ass'n, 527 F.2d 23, 27 (6th Cir. 1975); Gibbs v. Titelman, 502 F.2d 1107, 1112 (3d Cir.), cert. denied, 419 U.S. 1039 (1974), many commentators have concluded that the net effect of the U.C.C. is to increase the number of self-help repossessions, see, e.g., Catz & Robinson, supra note 13, at 582-83 (U.C.C. encouragement more overt than encouragement in Reitman); Clark, supra note 92, at 306-18 (U.C.C. is anticonsumer); Note, supra note 30, at 770-72 (repossession statutes encourage surprise repossessions).
Supporters of the self-help provisions contend that private arrangements would be similar to those authorized by the U.C.C. and that the U.C.C.'s impact on private ordering is thus not significant enough to warrant imposing constitutional restrictions upon the procedure. See Flagg Bros. v. Brooks, 436 U.S. 149, 162 n.12 (1978) . That claim ignores the economic benefits to the creditor from presumptive inclusion of the provisions. More important, the fact that private parties might have adopted procedures that violate due process norms does not justify allowing the state to promote such procedures; that reasoning would suggest that Jim Crow laws were tolerable because blacks and whites would have ridden in separate train cars even absent the laws. susceptible to liability under 42 U.S.C. § 198396 only if its actions were attributable to the state. 97 Accordingly, the Court began its inquiry by focusing on that question. 98 The Court canvassed and rejected three bases for such attribution: that Flagg Brothers' actions could be traced to the involvement of a state official, that the actions amounted to performance of a public function, and that the state had so encouraged the actions as to be responsible for them. 99 The Court's analysis of the first two bases, though arguably incorrect, 100 nevertheless found substantial precedential support. But in addressing the state-encouragement argument, the Court elevated to critical importance a hitherto insignificant feature: the permissive nature of the state's involvement. 1 0 1 The Court's concentration on whether Flagg Brothers' conduct was attributable to the state led to the conclusion that Flagg Brothers' voluntary decision to use section 7-210 absolved the state of responsibility for the repossession. 0 2 The Court emphasized the similarity between Flagg Brothers' actions and traditional private repossession remedies in order to buttress the illusion that Flagg Brothers' decision was its own and not the government's.1 03 The dichotomy between mandatory and permissive state frameworks was a false one. The Court had rejected that dichotomy as far back as its decision in Smith v. Allwright.1 0 4 Since 1940, the test of the sufficiency of the state's involvement has turned on the significance of its effect on private ordering. Compulsion is the most extreme effect. But both practically and theoretically, government intrusion into private ordering can exist as readily in a permissive as in a mandatory environment. 10 5 Given a sufficiently encouraging governmental framework, an independent private choice can reflect governmental priorities as certainly as if that choice had been mandated by the state. 00 The dissenting opinion of Justice Stevens was the only opinion in Flagg Brothers that isolated the real issue of the case: whether the state's exercise of its power to "define and control" the transaction warranted imposition of constitutional safeguards upon that transactior. 1 07 If the significant state-involvement test is to remain meaningful, the answer to that question must be, yes. Like the activities presented in Moose Lodge and Jackson, the commercial transactions at issue in Flagg Brothers are pervasively regulated by the state. 08 Unlike the activities challenged in Moose Lodge and Jackson, the procedure by which warehousemen convert liens into good title is also perva-encourages the due process violations complained of. 110 It is an encouragement that cannot be deemed accidental."' The nexus between state establishment of procedures and private invocation of them is sufficiently close to call into play the safeguards of the Fourteenth Amendment.
109. See pp. 554-55 supra. 110. See pp. 555-57 supra. 11I. See note 69 suPra (determination and relevance of motivation in state action decisions). Not only does the U.C.C. supply the needed pervasiveness, but the states' benefits from the existence of self-help remedies also establish the symbiotic relationship. See, e.g., Adams v. Southern Cal. First Nat'l Bank, 492 F.2d 324, 342 (9th Cir. 1973), cert. denied, 419 U.S. 1006 (1974) (Hufstedler, J., dissenting) (economic and administrative benefits flow to the state from self-help).
